
 

 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

     September 24, 2021 
 
Via Email Richard.Corcoran@fldoe.org 
and U.S. First Class Mail  
 

The Honorable Commissioner Richard Corcoran 
Florida Department of Education 
325 W. Gaines St. 
Tallahassee, FL 32399-0400 
 

Re: Your letter dated September 23, 2021 
 
Dear Commissioner Corcoran: 
 
We are in receipt of your letter dated September 23, 2021, and appreciate the 
opportunity to respond.  
 
Regarding the School Board of Orange County, Florida’s (“School Board”) direction 
to Superintendent Barbara M. Jenkins to require masks in its schools, and only 
allow those students with a medical note to opt out of wearing a mask beginning 
August 31, 2021 and continuing to October 30, 2021, our School Board did not 
provide its direction to the superintendent lightly.  It did so in light of the 
uncontrolled community spread of COVID-19 in Orange County and the concerns 
of many of our parents, particularly parents of students with special needs and 
students with autoimmune deficiencies. The School Board believed then, and still 
believes, this action is necessary for continuity of instruction and to protect the 
health, safety, and welfare of its students, employees, and visitors. The School 
Board also believes its action is a lawful exercise of the authority granted to it in 
§1014.03, Florida Statutes. 
 
With respect to your statement in your September 23, 2021 letter, that the District 
has “one more opportunity to come into compliance with the requirements 
established by the Department of Health,” this statement implies the District was 
found to have violated Florida Department of Health’s (“FDOH”) Emergency Rule 
64DER21-12, signed by former Surgeon General Dr. Scott Rivkees on August 6, 
2021 (hereinafter “August 6 Emergency Rule”).  Such finding was never made.  
 
You sent the District a letter on August 27, 2021, alleging the District was in 
violation of the August 6 Emergency Rule.  The District responded that it did not 
believe it was in violation of the August 6 Emergency Rule based upon §1014.03,  
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Florida Statutes, and outlined the basis for its belief that the action taken was reasonable and 
necessary to achieve a compelling state interest and was narrowly tailored and could not be 
served by less restrictive means.  The State Board of Education never entered a Final Order 
finding the School Board in violation of the August 6 Emergency Rule, which was repealed on 
September 22, 2021. 
 
Regarding the substance of the FDOH’s September 22, 2021 Emergency Rule 65DER21-15 
(hereinafter “September 22 Emergency Rule”), the opt out at the parent’s sole discretion 
conflicts with §1014.03, Florida Statutes, which allows school boards to pass regulations which 
may infringe on parental rights if the school boards demonstrate “that such action is reasonable 
and necessary to achieve a compelling state interest and that such action is narrowly tailored and 
is not otherwise served by a less restrictive means.” Based on our understanding of Chapter 120, 
neither the FDOH nor the Florida Department of Education (“FDOE”) has rule-making authority 
regarding the interpretation, implementation, or enforcement of Chapter 1014, also known as 
the Parents’ Bill of Rights.  Therefore, our School Board has relied on the plain language of 
§1014.03, Florida Statutes, in directing the superintendent to require temporary masks with a 
medical opt out. 
 
As of the latest data from the FDOH, Orange County still has a positivity rate of 10.5 percent with 
318.9 positive cases for 100,000 residents.  The FDOH weekly report is here.  As a reminder, the 
Centers for Disease Control and Prevention (“CDC”) considers any community with a positive rate 
above ten percent (10%) with more than 100 positive cases per 100,000 residents for a period of 
fourteen (14) days to be high community transmission.  A copy of the CDC’s Indicators and 
Thresholds for Community Transmission of Covid-19 is here.  
 
Further, the September 22 Emergency Rule cites §1003.22(3), Florida Statutes, as its rule-making 
authority.  That provision of law allows the FDOH, after consultation with the FDOE, to adopt 
rules governing “the control of preventable communicable diseases.”  Masks have been 
identified by the CDC as a tool to help control the spread of COVID-19 in schools: “Due to the 
circulating and highly contagious Delta variant, CDC recommends universal indoor masking by all 
students (age 2 and older), staff, teachers, and visitors to K-12 schools, regardless of vaccination 
status.”  If masks are not worn in schools, especially in those schools with students too young to 
be vaccinated, then the spread of the virus will increase – it will not be controlled as required 
under §1003.22(3), Florida Statutes. Therefore, a provision allowing parents to opt their children 
out of wearing a mask does not control preventable communicable diseases.  Additionally, while 
we view the August 6 Emergency Rule to be void based upon its withdrawal, the mitigation 
strategies outlined in our August 27, 2021 letter to you remain viable.  We incorporate that letter 
by reference.   
 
Moreover, we never contemplated that the FDOH would issue a new rule allowing students who 
have been in direct contact with individuals who are positive for COVID-19 to opt out of 
quarantining if they are asymptomatic. (See Section (3)(a)(1) of the September 22 Emergency 
Rule which allows parents to choose to allow students to attend school, school sponsored 
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activities, or be on school property, without restriction or disparate treatment, “so long as the 
student remains asymptomatic.”) As the CDC recognizes, symptoms do not appear for at least 
two (2) days after exposure and an infected individual does not have to be symptomatic to be 
infectious.  Therefore, providing parents an opt out of quarantining their students who are known 
to be exposed and potentially infected with the virus, results in further spread of COVID-19.  
Reducing the effectiveness of the quarantine process, by allowing them to be optional, places a 
higher need to utilize available mitigation strategies such as universal masking. 
 
As of the date of this response, the School Board intends to continue with its mask requirement 
through October 30, 2021, as a mitigation measure to prevent the spread of transmission of 
COVID-19 in the schools. 
 
The School Board continues to share the goals of the FDOE to have students attend school in 
person as much as possible.  We believe the School Board’s mask requirement has reduced the 
number of positive cases in our schools.  The rate of community transmission in Orange County 
is still high under CDC standards.  Universal masking is still necessary to ensure students stay in 
school as much as possible.  Without such mitigations, an escalation of ill children will be likely, 
and school closures inevitable, detracting from student learning time. 
 
Sincerely, 
 

     
Teresa Jacobs, Chair      Barbara M. Jenkins, Ed. D.  
School Board of Orange County, Florida   Superintendent 
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